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Of  the  select  committee  to  whom  was  referred  a  resolu¬ 
tion  relative  to  the  organization  of  the 

COURTS  OF  COMMON  FLEAS. 

READ  February  26,  1827. 


Mr.  Ellis,  from  the  select  committee,  to  whom  was  referred 
the  expediency  of  providing,  by  law,  for  the  establishmnt  of 
circuits  for  the  several  districts  of  the  court  of  common  pleas 
in  this  commonwealth,  so  that  the  president  judges  of  the 
courts  of  common  pleas,  within  the  limits  of  such  circuit, 
may  interchange  with  each  other,  in  a  manner  to  be  designa¬ 
ted  by  law,  in  the  discharge  of  their  duties  as  president 
fudges  of  the  courts  of  common  pleas  within  such  circuits, 
made  the  following  report,  which  was  read,  viz: 

That  they  have  given  the  subject  referred  to  them  much 
reflection  and  investigation.  They  have  been  fully  impressed 
with  the  truth  of  that  general  opinion,  that  systems  adopted 
by  well  governed  communities  for  the  administration  of  their 
laws,  should  be  subject  to  as  few  alterations  as  their  peculiar 
circumstances  will  permit. 

They  have  therefore  been  aware,  that  any  change  propo¬ 
sed  to  be  made,  should  be  justified  by  experience.  But  they 
have  not  understood  the  resolution  submitted  to  their  investi¬ 
gation,  as  proposing  changes  in  the  principles  of  our  judicial 
system,  but  have  rather  apprehended  that  it  was  intended  to 
apply  these  principles  to  a  more  favorable  adaptation  of  them, 
in  the  attainment  of  the  great  ends  of  judicial  institutions,  to 
wit — that  the  laws  may  be  speedily  administered  with  econo¬ 
my,  and  with  the  greatest  attainable  learning,  experience  and 
integrity. 

Our  system  of  county  courts  of  common  pleas,  quarter  ses¬ 
sions,  courts  of  oyer  and  terminer,  and  orphans’  courts,  having 
the  associate  judges  inhabitants  of  the  counties  in  which  they 
are  judges,  and  the  president  judge  resident  within  the  dis¬ 
trict,  has,  among  disadvantages,  many  advantages.  It  favors 
the  faithful  administration  of  the  laws,  in  relation  to  the  sup¬ 
pression  of  crimes.  This  system  seems  to  be  necessary  where 
personal  applications  have  to  be  made  to  the  judges  in  vacation. 


tants.  It  conforms  also  to  long  established  custom.  The  laws, 
among  a  republican  people,  by  many  are  believed  to  be  wise¬ 
ly  deposited,  when  their  administration  is  entrusted  to  judges, 
some  of  whom,  are  selected  from  the  people  at  large,  but  asso- 
ciated  with  a  president  judge,  who  is  supposed  to  have  been 
selected  for  his  station  m  respect  to  his  learning,  experience 
and  spotless  character  as  a  lawyer. 

But  that  this  system  is  favorable  to  the  attainment  of  all  that 
can  and  ought  to  be  expected  from  a  judiciary  system,  will 
scarcely  be  contended.  It  is  not  in  the  nature  of  things,  that  a 
man  can  form  part  of  a  community,  without  making  connec¬ 
tions  of  interest,  affinity  and  blood,  with  the  society  of  which 
he  is  a  member. 

The  existence  of  this  fact  does  not  disqualify  a  judge  for  a 
pure  and  upright  discharge  of  his  duties  in  a  great  variety  of 
the  lesser  occasions,  that  call  for  their  exercise.  Yet  there  are 
duties  to  be  performed  by  judges,  in  which  their  ralural  influ¬ 
ences  must  be  felt;  and  felt  injuriously  to  the  law,  the  judge 
and  the  party. 

Men  are  so  constituted  in  civil  society,  that  their  acquisi¬ 
tions  of  property  are  felt  by  them,  if  they  lesson  or  increase, 
as  diminishing  or  multiplying  their  means  of  existence  and 
happiness.  Whenever  these  become  the  objects  of  judicial 
inquiry,  and  the  determination  may  seriously  affect  a  party,  or 
those  who  are  dependant  upon  him,  the  firmest  impartiality 
becomes  the  more  necessary  in  pro 


the  interest  to  be  investigated. 


friend,  or,  what  in  some  natures  is  yet  more  un propitious,  is  an 
enemy,  the  confidence  in  the  existence  of  these  qualifications 
diminishes  as  the  occasion  seems  to  require  their  presence.  On 
these  occasions,  when  nothing  but  a  love  of  justice  and  hu¬ 
manity,  and  a  passion  to  discharge  Ins  duty  with  truth  and 
purity,  should  inspire  a  judge,  lie  will,  unknown  and  unfelt 
to  himself,  but  too  often  mingle  the  party  and  the  cause. 

If  these  conjectures  are  ever  realized  ;  if  the  existence  of 
such  a  state  of  things  is  to  be  traced  to  the  nature  of  society 
and  man  ;  and  if  judges  are  subject  to  like  influences  withothey 
men — then  it  becomes  the  duty  of  those  who  have  it  in  their 
power,  to  give  a  different  direction  to  all  that  is  good,  and  to 
guard  against  all  that  is  vicious,  in  our  system,  to  be  admonish¬ 
ed  by  such  lessons  as  experience  mav  have  imparted.  And 
surely,  the  common  complaint  of  delay  in  the  administra¬ 
tion  of  courts,  the  private  accusations  nliing  the  public  ear 
against  our  judges,  the  late  frequent  state  trials  of  judges,  all 
proclaim  to  the  Legislature  “  that  all  is  not  well.”  Nor  is  it 
scarcely  to  be  looked  for,  in  the  present  system,  that  a  perfect 
administration  of  the  laws  should  result  from  it. 

In  decisions  intended  to  be  upright,  conscientious  and  just, 
a  single  judge  is  obliged,  from  term  to  term,  from  year  to  year, 
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from  the  periods  of  firmest  intellect  to  the  always  approaching 
infirmities  of  age,  to  take  upon  himself  to  decide  the  law  as  it 
arises  in  every  cause.  Can  it  be  matter  of  surprise  to  any,  the 
least  reflecting,  to  see  him  surrounded  by  unrelenting,  perso¬ 
nal  enemies?  It  is  in  the  nature  of  his  office.  But  the  evil 
ends  not  here.  The  knowledge  that  he  has  these  enemies  is 
not  calculated  to  qualify  him  the  better  to  exhibit,  upon  new 
occasions,  the  cardinal  virtues  of  his  station — moderation, 
candor,  impartiality  and  firmness.  The  knowledge  that  he 
has  these  enemies  teaches  him  to  meet  their  influence  by  the 
force  of  increased  and  united  friends.  The  period  must  then 
have  arrived,  when  decisions  of  the  law  will  be  discolored  and 
distorted  by  fears,  partialities  and  prejudices. 

There  are  reasons  for  a  change  in  our  system  arising  out  of 
other  views  of  the  subject.  When  men  of  generous  natures  act 
together,  under  the  public  eye,  in  the  discharge  of  public  duties, 
they  mutually  stimulate  each  other  to  excellence.  Among  judges 
the  superior  learning  of  one  would  necessarily  be  imparted  to  his 
associates;  and  when  perceived,  would  rouse  the  others  to  acquire 
the  envied  possession  of  it.  The  superior  industry,  moderation, 
candor,  impartiality  and  firmness  of  the  one,  would  be  a  practical 
incentive  for  the  attainment  of  the  same  virtues  in  the  others. 
The  law  would  be  delivered  with  more  truth,  less  error  in  itself, 
and  with  greater  decision  and  confidence  on  the  part  of  the  court. 
The  public  perceiving  that  there  would  be  great  reason  to  suppose 
that  these  decisions  could  result  only  from  convictions  of  their 
truth,  would  be  accustomed  to  receive  them  with  increased  res¬ 
pect  and  deference.  Appeals  and  writs  of  error  would  decrease, 
with  the  causes  that  now  produce  them  in  such  abundance. 

It  is  further  believed  that  a  different  system  may  be  formed  out 
of  our  present  institutions,  more  favorable  to  a  correct  intercourse 
between  the  bar  and  the  court.  The  committee  believe  that 
great  means  of  justice  would  be  attained,  when  our  system  should 
be  so  improved  that  it  could  uot  be  imputed  to  a  judge;  when  he 
never  could  arrogate  to  hin^elf  the  odious  power  of  favoritism 
in  his  court.  If  the  power  is  diminished  to  do  this,  the  accusation 
itself  will  soon  be  found  not  to  exist. 

In  treating  of  this  particular  topic,  the  committee  are  desirous 
to  avoid  being  understood  as  exhibiting  censures  against  any  judge. 
But  they  do  conceive,  that  every  president  judge  in  Pennsylvania 
is  more  or  less  liable  to  such  imputations  from  the  nature  and 
character  of  his  office. 

They  will  now  proceed  to  state  to  the  legislature  such  changes 
in  our  present  system  as  they  have,  after  their  best  reflection, 
thought  proper  to  suggest  for  its  adoption.  They  have  supposed 
that  the  county  courts  ought  to  be  held  four  times  a  year,  as  they 
have  been  since  the  earliest  periods  of  our  history.  This  they 
suppose  it  would  be  improper  to  alter,  out  of  respect  to  the  im¬ 
memorial  usages  of  the  people,  and  because  there  is  a  reason 
found  for  such  usage,  of  immediate  importance  in  sustaining  it 
That  the  county  courts  of  common  pleas  and  quarter  sessions  are 
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employed,  the  one,  in  many  of  the  small,  but  pressing  occasions 
that  require  the  frequeut  aid  of  our  courts,  and  the  other,  has  rela¬ 
tion  to  the  police  of  the  state,  to  preserve  which  it  is  found  neces¬ 
sary  in  all  countries  that  the  laws  should  be  enforced  without  de¬ 
lay. 

The  committee  suppose  that  in  addition  to  these  county 
courts,  if  their  jurisdiction  should  be  limited,  with  a  view  to  at¬ 
tain  the  object,  that  a  circuit  or  general  court  of  common  pleas, 
could  be  held  twice  in  every  year  m  each  county  of  the  slate. 
In  this  view  they  propose  that  the  county  courts  of  common 
pleas,  quarter  sessions,  oyer  and  terminer  and  orphan’s  court, 
should  be  held  by  the  president  judges  of  the  respective  judicial 
districts,  as  now  established  by  law",  with  the  aid  of  their  asso¬ 
ciate  justices. 

That  the  county  courts  shall  be  limited,  except  in  cases  before 
the  orphan’s  and  register’s  courts  in  civil  cases,  to  sums  in 
controversy,  md  exceeding  one  hundred  dollars,  and  that  the 
trial  of  indictments  for  murder  in  the  first  and  second  degrees; 
manslaughter  and  treason  should  be  excluded  from  their  juris¬ 
diction,  except  that  the  indictments  shall  be  found  in  these 
courts,  to  avoid  the  necessity  and  expense  to  the  counties,  of 
grand  juries  being  summoned  in  any  other  court,  for  the  finding 
of  them. 

They  have  limited  a  term  of  these  courts,  to  one  week  in 
each  county  ;  supposing  that  this,  in  most  of  the  counties  of 
the  state,  will  upon  trial,  be  found  sufficient  to  dispose  of  the 
only  business  that  will  remain  before  them,  which  may  be 
classedthus : 

1st.  The  trial  of  indictments, 

2d.  The  trial  of  cases  of  appeals  from  justices  of  the  peace. 

3d.  The  trial  of  issues  directed  by  the  register’s  courts,  many 
of  which  would  be  removed  to  the  circuit  courts  of  the  respec¬ 
tive  counties. 

4th.  Cases  in  the  orphan’s  courts. 

5th,  Cases  of  insolvency  and  cases  for  argument  in  the  quar¬ 
ter  sessions. 

6th.  The  hearing  of  certioraries  to  justices  of  the  peace. 

But  if  the  above  limit  should  be  found  insufficient  in  any  of 
the  counties,  these  courts  have,  by  law,  the  power  of  meeting  on 
their  own  adjournment,  and  can  thus  increase  the  number  of 
their  sittings  to  any  extent  required. 

On  this  part  of  the  subject  difficulties  presented  themselves 
to  the  committee.  They  found  that  although  the  judicial  year 
as  to  the  holding  of  courts,  commenced  in  most  of  the  counties, 
in  the  first  month  of  the  solar  year,  yet  much  difference  exists 
among  the  several  counties  as  to  the  other  months. 

As  the  general  court  of  common  pleas  is  intended  to  be  held 
by  all  the  president  judges  included  within  the  circuit  or  dis¬ 
trict  of  the  general  court  of  common  pleas.  It  was  found  ne¬ 
cessary  that  the  county  courts  of  common  pleas,  &c.  should 
begin  throughout  such  district  on  the  same  days.  If  this  be- 
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comes  necessary  in  all  the  circuits  in  relation  to  the  coun¬ 
ties  composing  each,  they  could  not  perceive  why  the  arrange¬ 
ment  should  not  be  equally  extensive  with  the  state.  The 
committee  excepted  the  county  of  Philadelphia,  which  from  the 
peculiarity  of  its  population  and  business, has  not  been  embraced 
within  the  changes  proposed. 

It  further  occurred  to  the  committee,  that  the  county  courts 
peculiarly  the  domestic  courts,  should  be  held  at  such  seasons 
of  the  year  as  would  insure  the  attainment  of  the  objects  of  their 
institution,  and  at  the  same  time  afford  the  greatest  facilities  as 
to  seasons  and  time  for  the  judges  to  ride  their  respective  cir¬ 
cuits  in  holding  the  general  courts  of  common  pleas.  With 
these  views,  they  have  selected  the  following  terms  for  the 
county  courts  throughout  the  state,  excepting  Philadelphia 
county,  viz. 

1st,  all  January, 

2d,  all  March, 

3d,  all  September, 

4th,  all  November. 

Between  January  and  March  there  is  a  vacation  of  one  month. 
Between  September  and  November  the  same,  and  between 
November  and  January  the  same;  but  between  March  and  Sep¬ 
tember  there  are  five  months,  in  which  it  is  supposed  the  cir¬ 
cuits  of  the  general  court  of  common  pleas  may  be  held.  There 
being  also  three  months  of  vacations  between  the  county  courts 
of  common  pleas,  it  is  supposed  that  there  will  be  time  sufficient 
for  such  adjourned  courts  as  may  be  found  necessary. 

Exclusive  of  Philadelphia  county,  there  are  fifty-one  counties 
in  the  commonwealth.  In  two  of  these  no  courts  have  yet  been 
established,  viz.  in  Potter  and  Jefferson.  These  fifty-one  coun-^ 
ties  are  now  divided,  by  law,  into  fifteen  judicial  districts, 
which  in  no  instance  are  composed  of  less  than  two,  nor  more 
than  five  counties. 

The  committee,  after  taking  into  consideration  the  population 
and  business  of  each  county,  and  the  geographical  position  of 
each  judicial  district  in  relation  to  the  rest  of  the  state,  have 
thought  it  practicable  to  divide  the  fifty-one  counties  into  five 
circuits  or  districts,  for  the  holding  of  the  general  court  of 
common  pleas,  each  of  which  to  be  composed  of  three  of  the 
present  judicial  districts.  In  this  there  was  no  other  difficulty 
than  what  existed  in  the  sixth  district  of  common  pleas,  which 
is  composed  of  five  counties,  in  which  courts  are  now  held. 
But  as  they  had  limited  the  regular  terms  of  the  common  pleas 
and  quarter  sessions  to  one  month  in  each  district,  there  would 
be  one  county  of  the  sixth  district  in  which,  perhaps,  the  presi¬ 
dent  could  not  attend.  In  order  to  avoid  this,  they  propose  to 
add  the  county  of  Mercer  to  the  fifth  district  which  is  at  pre¬ 
sent  composed  of  only  three  counties. 

The  first  district  of  the  general  court  of  common  pleas,  is 
formed  out  of  three  judicial  districts  of  the  common  pleas,  ip 
which  each  district  is  composed  of  two  counties, 
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The  second  district  is  composed  of  three  judicial  districts,  in 
which  there  is  also  an  equal  number  of  counties,  composing 
each  district  of  the  common  pleas,  viz.  three  counties.  In  all, 
there  are  nine  counties  in  this  circuit. 

The  fourth  district  is  composed  of  judicial  districts  formed 
of  an  unequal  number  of  counties,  in  one  instance,  viz — in  the 
thirteenth  district,  in  which  there  are  five  counties;  in  but 
four  of  which,  however,  courts  are  now  established. 

In  effect,  this  circuit  is  composed  of  districts,  having  in  each 
four  counties.  It  may  here  be  remarked,  in  passing,  that, in 
the  counties  of  Tioga  and  M’Kean,  it  is  believed  that  but  two 
courts  for  the  trial  of  civil  causes  are  now  held  by  the  presi¬ 
dent  judge.  So  limited  is  the  present  population  and  busi¬ 
ness  of  these  counties,  that  more  courts  are  not  required. 

By  adding  the  county  of  Mercer,  which  is  now  a  part  of  the 
6th  district,  to  the  5th  judicial  district,  the  5th  circuit  would 
belike  the  4ih,  the  one  just  described,  composed  of  districts 
containing,  in  each,  4  counties.  It  is  true  that  the  10th  district, 
which  forms  a  part  of  this  circuit,  consists  of  5  counties  ;  but 
in  Jefferson  county,  which  is  a  part  of  this  district,  no  courts 
are  yet  established. 

That  each  circuit  should  be  composed  of  districts  of  the  com¬ 
mon  pleas,  that  consist  of  an  equal  number  of  counties,  in  re¬ 
lation  to  each  other,  seems  essential  to  the  establishment  of  the 


protiPsed  system. 

The  committee  have  been  aware,  that,  on  the  formation  of 
the  circuits,  much  variety  of  opinion  might  exist.  The  topic 
offers  a  fruitful  subject  for  all  the  conjectures  that  might  be 
suggested  by  association  in  business,  partialities,  and  preju¬ 
dices.  They  have  however  been  unable  to  suggest  an  ar¬ 
rangement  better  agreeing  with  the  business  and  population  of 
the  different  counties;  nor  one  better  suited  to  the  present  di¬ 
vision  of  the  judicial  districts  of  the  common  pleas.  If  the 
system  in  itself  be  desirable,  and  shall  be  supposed  by  the  legis¬ 
lature  as  worthy  of  its  adoption,  it  will  be  found  that  each  of 
us  may  have  favorite  views  on  this  particular  title  of  the  sub¬ 
ject,  that  we  shall  be  obliged  to  surrender,  in  order  to  attain  the 
object  in  view. 

The  committee  have  fixed  the  number  of  stated  terms  of  the 
general  court  ol  common  pleas,  to  be  held  in  each  county  of 
every  circuit,  at  two  in  every  year.  They  have  provided  for 
time  in  each  circuit,  besides  for  holding  the  necessary  adjourn¬ 
ed  courts,  either  for  the  trial  of  issues  or  the  hearing  of  ar¬ 
guments.  They  have  not  thought  proper  to  fix  the  times  at 
which  the  general  courts  of  common  pleas  shall  be  held,  think¬ 
ing  it  most  conducive  to  the  attainment  of  the  object,  to  leave 

this  to  the  judges.  ...  '  .  *  ! 

The  jurisdiction  of  these  courts  will,  it  is  trusted,  be  almost 
entirely  confined  to  civil  causes,  and  in  these  the  subject  in 
controversy  must  exceed  S&100  in  value.  The  criminal  juris¬ 
diction  is  limited  to  the  trial  of  indictments,  found  in  the  county 
> 
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courts  of  oyer  and  terminer,  for  murder  in  the  1st  and  2d  de¬ 
gree,  manslaughter  and  treason.  The  latter  crime  can  scarcely 
be  supposed  ever  to  have  an  existence  in  nur  state  government. 
Trials  for  murder  invsive  questions  of  life  and  death.  In  pur¬ 
suance  of  the  merciful  temper  of  our  penal  code,  it  has  been 
thought  that  this  right,  so  sacred  to  man,  is  a  proper  subject  tor 
trial  "before  our  most  learned  judges.  The  determination  of 
every  question  oflavv  and  evidence,  in  causes  of  this  kind,  in 
some  way  or  other,  may  affect  the  great  question  of  innocent  or 
guilty,  of  life  or  death.  It  is  hoped  that  these  views  may  be 
favorably  received  by  the  Legislature  and  the  people  of  Penn- 
sylvania. 

In  the  unceasing  varieties  that  present  themselves  with  ev¬ 
ery  civil  cause,  matters  of  law  rendered  difficult  of  solution  by 
their  peculiar  connection  with  the  facts  of  the  case,  are  to  be 
determined,  under  our  present  system,  by  a  single  law  judge. 
If  he  decides  hastily,  he  may  commit  fatal  errors:  if  he  gives 
unlimited  license  for  argument,  much  time  may  be  improperly 
spent.  In  the  system  proposed,  these  difficulties  will  be  muen 
lessened.  They  are  not  imaginary :  the  number  of  writs  of 
error,  the  reversal  of  causes  tried  over,  again  and  again,  con¬ 
firm  the  fact.  Nor  is  this  state  of  things  to  be  wondered  at, 
pursuing  our  present  system,  which,  uritler  no  arrangement  of 
a  government  of  law,  and  not  of  force,  can  be  wholly  avoid¬ 
ed.  It  is  remarked  by  a  celebrated  English  judge,  t(  that  he 
was  not  so  much  surprised  that,  in  the  constant  hurry  of  busi¬ 
ness  at  nisi  prius,  errors  should  be  committed  by  the  best 
judges,  but  that  so  few  were  committed.”  It  is  very  much 
hoped  that  the  proposed  system  will  reduce  the  subjects  of 
controversy  in  our  Supreme  Court. 

In  the  system  proposed,  it  is  intended  that  the  causes  to  be 
tried  in  the  general  courts  of  common  pleas  shall  be  commen¬ 
ced  in  them.  In  order  that  causes  so  brought  may  be  put  at 
issue  as  soon  as  they  now  can  be,  in  the  common  pleas,  a  pro¬ 
vision  has  been  made  in  reference  to  this  object.  The  rules 
to  declare  and  plead  may  be  entered  from  30  days  to  30  days. 
The  judges  are  further  empowered  to  make  such  other  rules 
and  regulations  as  may  best  promote  uniformity  of  practice, 
and  advance  the  true  administration  of  the  laws. 

On  this  title  of  the  subject  it  is  hoped  that  very  beneficial 
results  will  arise  from  the  system  proposed.  Certioraries,  to 
bring  up  the  proceedings  of  justices  of  the  peace,  are,  by  law, 
to  be  determined  by  the  judges  of  the  courts  of  common  pleas, 
in  the  last  resort.  Important  principles  often  arise  m  the  dis¬ 
cussion  of  these  cases.  Uniformity  of  decision  can  scarcely 
be  looked  for  beyond  the  district  of  the  president  judge.  Such 
questions  may,  under  the  proposed  system,  be  held  over  for 
advisement,  until  a  meeting  of  the  judges  in  the  general  court 
of  common  pleas. 

The  committee  have  considered  other  propositions  besides 
that  which  they  submit  to  the  House.  They  have  examined 
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them  with  attention;  but  they  found  in  none  of  them  the  same 
reasons  for  their  adoption  as  the  one  they  have  selected.  In  the 
plan  proposed,  no  additional  expenses  will  be  incurred  either 
by  the  commonwealth  or  the  people,  except  the  mileage  for 
the  necessary  travelling  of  the  judges. 

It  is  difficult  to  treat  a  question  of  so  much  importance  with 
brevity.  To  give  each  part  of  the  present  system  or  the  one 
proposed ,  a  full  examination  and  discussion  in  this  report, 
would  extend  it  to  an  unreasonable  limit.  Unable  to  proceed 
further,  without  being  liable  to  this  censure,  the  committee 
here  close  their  explanations,  which,  together  with  the  bill,  are 
respectfully  submitted. 


